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Lawyers as Healers

by John W. Allen
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Fast Facts:

Lawyers historically have been responsible for
peacefully resolving disputes and preventing battle.

Competence, not zealousness, is the current
standard of professional behavior. ’

In practicing loyal advocacy and competence,
consider involving physical and mental health
professionals who could help your client, legalizing
apologies, trying alternative dispute resolution, and
recognizing truth as the goal of the justice system.

Lawyers. who heal and counsel not only enhance
the proféssion’s public image, but better discharge
the duty of competence they owe their clients. -
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proceedings and civil litigation, generating the pressure
that deleted them from the Model Rules of Professional
Conduct. This has created an “aspirational void” in law-
vers” ethics which has never been replaced. Sadly, this
void has also been ignored by the current work of the
ABA Commission on the Evaluation of the Rules of Pro-
tessional Conduct (sometimes called “Ethics 20007).6

But no ethical palette is complete without exhorta-
tion to aspirational goals. Our reach should alwavs ex-
ceed our grasp. Clients want this. Lawvers desire this.
And the public demands this. Al ethical guidance need
not be dictated by the American Bar Association or the
Michigan Supreme Court. The MRPC are quasi-criminal,
strict lability rules of discipline and minimum standards
ot acceptable conduct; on the other hand, true ethical
guidance has its origins within each of us and is not im-
posed by an outside authority.

As lawyers, we should spend more time exchanging
thoughttul and constructive ideas about ethical precepts
and how they might tind expression, not only as part of
a lawyer’s personal conduct, but also as part of our public
policy. OQur profession needs to help by encouraging
more of those exchanges. We all need the help. e

Reinforced by unrepresentative incidents of profes-
sional misconduct, as well as their frequent choice as a
topic for melodrama, lawyers have been the victim of public misper-
ception, characterized by a “win at any cost” mentality, lack of civil-
ity, and disregard tor basic truth and morals. Worse vet, develop-
ments in the law of lawvers’ professional liability sometimes seem to
penalize the lawyer who dares to assert anything less than every legal
right or defense, no matter how thin the gruel. Responsible advocacy
should encourage “counseling,” not forbid it.

For instance. competence and loyal advocacy is not inconsistent
with a holistic approach, involving interdisciplinarv assistance from
other professionals and a revisiting of our historical role as those who
prevent and end battles, not just start them.
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1. Changing Your Business Card
fes tune for “back to the tuture” We are not just those who <uh-
sorate tor others attornevsy, but also those who give advic:, On each

O DTOTENS

Jdosizrations, ey, business caras, and 5

cveny aeaver should add the wornd cormselor ow

2. Involving Other Professionals Where Appropriate
Do afavor =0 both the client and vourself by making it o regular

sent to the professienal best able to resolve por

As lawyers, we should spend more

fime exchanging fhougf\ .
constructive ideas about ethical precepts
and how they might find expression, not only
as part of a lawyer’s personal conduct,

but also as part of our public policy.
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lawyer's task easier; after all, the phvsically and emotionally healthy
client is better able to evaluate alternatives, make lasting decisions,
give sound direction, and reach reasonable results.

Good examples are found in the “Three Ds” of catastrophic ¢mo-
tional separation: Death, Divorce, and Discharge.

» Death. Few events are more devastating than the loss of a com-
panion or close family member. Emotional counselors (priest,
minister, rabbi, psychiatrist, or psychologist) provide important
support, for which the lawver is neither trained nor usually in-
clined. Whenever possible, important decisions should be
delayed until after the "decent interval,” which permits such
counselors to do their work.

Divorce. Barring exigent circumstances {such as domestic vio-
lence or irreparable property loss), all prospective divorce
clients should be referred to marriage counselors as the fawyer’s
“reauirement” before starting any court action. Once the law-
sUit 1y begun, maost opportnines tor remediation are almost al-

ways irretrievably lost. The toothpaste carnaot be put Dack it

el 1T IS eVen more mportant.
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Discharge. Dealing with the ioss of o job s difticult, on ot
sides of the termination decracn. The break-up ot a business
also usually involves the loss of fob. for at least one or more of

the paracipants, Rankmiptey ¢on reature the same probiees. Qur
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3. Legalizing the Apology

A principal conclusion ot the Harvard Negotiation Project (“Get-
ting to Yes”) is the importance of svmbolic gestures in making agree-
ments and ending disputes:

On many occasions an apology can diffuse emotions cffectively,

even when you do not acknowledge personal responsibility for the

action or admiit an intention to harm. A apology mayv be one of
the least costly and most rewarding investients vou can inake.”

Several United States jurisdictions have already acted to “take the
insult out of the injury” by enacting statutory or rule provisions that
make expressions of compassion or commiseration inadmissible,
especially when made upon the impulse of benevolence or sympatily.
Court decisions permit this in Vermont, and statutes have been en-
acted by Massachusetts and Georgia.

California has 2N00 Cal ALS 195, Stats 2000 ¢ch 193 offective Tanu-

ary 1, 2001 which provides that “the portien of staternents, writins,

or benevolent gestures expressing sympathy or 4 general sense of
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e Washingoon State Bar has proposcd an amoendment o Ruiz of

Evivdenice 498 that would add:

Car sonpatin s ne

Often times, all the Injurcd person is looking for is recognition of

their sujfering and a sincere apolugy from tiee person whao created

the problept. .. Lawyers who are interested i helping their cli-
ents recover from their injuries cmotionally, psychologically, per-

souallv—not just firanciallv—will rind that un apoion means a

ot more than a larger check without the apology.”

Of course, the fear continues that even good faith apologies will
be used as admissions of liability or comparative negligence and that
insurers will argue that expressions of svmpathy violate the “coopera-
ton” clause in the insurance policies. These problems also deserve
attention by statutory or rule amendment.

In addition, lawyers should seek amendment of Federal and Michi-
gan Rules of Evidence 407 (subsequent remedial measures) and 408
{settlement discussions) to treat an expression of apology or regret like
an offer of compromise or scttlement discussion, or as a subsequent
remedial measure. Amicable resolution would be easier, and it would
also recognize that the repair of emotions is just as important as tixing
the crack in the sidewalk or the defect in a machine.

4. Avoiding the Next Fight

Alternative Dispute Resolution (ADR) will become more frequent
in a variety of forms, under new Michigan Court Rules 2.403-2.411.
The extraordinary expense and time commonly ¢ncountered in liti-
gation mandate that alternatives be considered for the settlement of
every lawsuit. Even when litigation winds on in an initial dispute be-
tween parties, its eventual settfement at least allows the consideration
of ADR for future contraversies between or among the same parties.
In Michigan, the use of ADR is virtually certain in both state and fed-
cral trial courts. Why not anticipate this by using ADR even before
the litigation begins? Large amounts of transactional costs could thus
be saved.

5. Recognizing Truth as a Goal of the Justice System

The Rules of Professional Conduct are clear in making truth an
important value for all lawvers and judges. But the public now enter-
tains a quite different view, relying upon frequent news media re-
ports of the parsing of discovery responses, flat refusals to provide
evidence, and even a lawver/President of the United States being
found in contempt of court for lving under oath.

The now countless Codes of Civility ¢nacted in aimost every
court reintorce the recuirements of candor under the Rules of Profas-
sional Conduct. The principal duties of compliance i with the
awvers who advise Cienes o the dicovery and trial process, Realiny

rence comner s andid Tvevers to it that at ottt e

Slent wite suggeects withholding odo et or shavine: oo define-
foirs oF o discovery regnest and response, AW ha e dens
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But there is also & need tor courts and judges to take seriously

duty to supervise tull disclosure in the v progess, while

reserving the pelides inherent i the protection of privilege and

TVIID SV SUT MY

S

14O 1LDO

[

100

L 2

LN

Hi

¢



HEN

A S HE T

;

S

)

AW YL

TOBRER 2001

O

PUORN AL

|

GAN BADR

oy

6. Counseling in the

Law School Curriculum

Whether denominated as cthics or professionalism, counseling
and healing should aiso be part of every taw schoo! curnculum. While
many schools already offer come expression of this art 2 an clective,
consideration should be given to some required attendance, at least at
presentations offered by the State Bar of Nachigan for that purpose.
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Lawvers who are healers do not compromise their ethics or the
interests of thewr clients. On the contrary, more fully realizing our
roles as counselors not only enhances cur image with the public, but

petter discharges the duty of “competence’” we owe to all of our
clients. You can begin by sending the Bur juirial vour own sugges-
tions for how lawyers can be healers, or simply by discussing those
ideas with your colleagues. By rediscovering our historical origins as
the settlors of disputes, we open opportunities to rediscover what
brought most of us {o the profe

‘ion in the first place-—the power
and majesty ot the law as a professional calling worthy ot nobility,
courage, and sacrifice. @
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