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I roccL'dtngs t r t r i  r iv l l  l i f l t i l t ron,  ! rner. r i ing t f ic  pr lssrrre

th.r t  c lc l t t td t i - rern f r , rnr  thc \ lddel  Rl lhs , . r f  f r , r fcssional

Ct; l tc l t tc t .  
' l - i t is  

i ras areJtcd an " i lspi ra i i r )nJl  voi ( i "  in hw-

Vcrs eth ics tv l - t ich hrrs n i : r ,cr  betn rePi , reed.  Sadir ;  th is

vold has ais. r  been ignored bt '  t i re currcnt  lvork of  thr

.\ll,\ Crrttrmission ,rn the Ev'aluation of tl.]e Ilr.rics c,f lro-

tcssional  Conduct  (sornet imes cal led "F- ih lcs 2 l )00") . r ,

But  n()  ct i r ical  pJlct te is  cornplctc $ i i i tout  r :xhort . r -

t ion to lspi rat ional  goals.  Our rcach sh( lu l ! i  ahvavs cx '

ccod our grasp.  CJir -nts want th is.  l - l r r 'vers c lcs i re thrs.

, \nd t i re pubi ic  c lemands th is.  Al l  c th ical  [u idance nced

n() t  bc Li rctJtcLi  bv thc . \nrcr ican ] l l r  , \ssocjatr r rn or  thc

\ l rc l r ig ln Supremc t l t rur t .  
' lhe 

\ f  RPC ate quasi-cr iminal ,

st r ic t  l . iabi l i tv  nr ics of  d isc ip l ine '  anr i  nr in imum st ; rndards
, r  , , - . . n ^ l  r h l n  .  , r - , r " , . + .  ^ a  t h , .  , ) t h p r  h : r n r J  t n r e  , ' t h i C Z l

guic l . rncr .  has i ts , ; r ig ins w, i t l r in  eacir  of  us and is  not  im-

posrd by an outside authoritv.

.\s larvi,crs, rve should spend nrore time exchanclng

thoughtful and constructive ideas about ethical preccpts

and .ho!v thcy might find c.tpression, not onlv as part of

a la'"r'ver's personrl conduct, but also as part of our pr-rblic

pr) l icy ' .  ( . tur  profession nceds to help by cr ]couraging

more ot those cxchanges. lVe all need thc help.

Rr inforced bv unrepresentat ive incidcnts of  profes-

s ional  misconduct ,  ts  wel l  as their  t ' rcquent choicr  as a

tol;ic fbr mclodrama, lawvers havc becn the victim trf public ntisper-

ception, ch.rracterized b1' a "win at anv cost" mentaliq lack of civil-

in ' ,  and disregard for  basic t ruth and mora. ls .  Worse vet ,  dr :velop-

ments in the law ot lawvers' profession.rl liabiliry sometimes secm to

pcnalizt the lalvl'er rvho dares to assert anvthirlS less than everl' legal

right or dcfense, no mattcr how thin the g'n:el. Responsible advocac),'

should crrcouraSe "courrscl ing,"  not  forbid i t .

Fr)r  instJncc.  coln| i i tcnce and loval  advocacv is  r )ot  inc!) r ts is t rnt

lvith a holistic approach, involving intcrdisciplinarv assistance front

other professir)nals and a rev-isiting of our historical role as those who

prc\ :cnt  and end bat t les,  not  iust  star t  them.

Six Sinpre 5;ggesl icns:

| .  Changing Your Business Card
I i i ,  t r : n , t  k r r  " l r l c k  t , l  t h r  t u l u r t . ' \ V c . t r c  n , r f  i i r : i t  i i r o s r  n l r o ' u b ,

' , '  i  l t , r  t r ) I  1 ) t i t r ^ r \  r . r t t , ) r i l \ r v t i j .  l - . r r t . r l S o  l h ' r r c  r v i l , r  1 ; . . ;  , t ( 1 \ ' i L '  .  (  ) n  , l : t ,  i r

r , i  r , . l i  l ) i ' ) i 1 5 \ r , , , I r , , i r r i , l t : . r t i o t i r ,  t i t l r . : . ,  i r r t s i r l r r l  1 , , 1 t r j : . ,  r i t ( i ' , 1 : i i t , ' l ] C l ' . 1

,  ' , . i \  r . l . ' . 1 ' - . 1  \ h ' ) t i j ( l . r t j L ;  i i : t ' , \ ' ( ) 1 1 l  r i ' i r f l \ J l { l  i r  i r , l i , ( , :  ) t l l j  u \  ( , i , , . 1 r

l i l X : l a l  \ . ^ l . i l : q .

2. lnvolving Other Professionals Where Appropriate
l l ( ,  . r  ia \ r ) r  ; ' ,  i , .ot l t  thr  r t i i , :nt  ant i  r ,ou;sel i  b |  m: ik ing i t  a :ccr : l , r i

: ) : . t i  : , c r -  i r  r  I I f t ' :  : l r r  ,  r . r t i , t  i , ,  t l t t  ; r l r f r -  r s1 r . 11 i t t  i r r r ! t  l i r l ' .  i ,  r  r t . {  j l ' . , '  i t ,  r  -

1 : i l )

larwer's task easier; after all, the phisicalll' and emotionali)" hc,rith),

cl ient is better able to evaluate altematives, make last ing decisions,

give sound direction, and reach reasonable results.

Good e-xamples are tound in the "Three l)s" of catastrophic emo-

tional separation: Death, Divorce, and Discharge.

. Death. Few events are more devastating than the loss ol a com-
panion or closc family'  membcr. Emotional counsclors lpnest.
minister, rabbi, ps,vchiatrist, or psvchologistl provide rmportant

support, for rvhich the lalwer is nerthrr tnined nor usually in-

c i ined .  Whenever  poss ib le ,  impor tan t  dec is ions  shou ld  be

delayed unti l  after the 'decent inter '"r i ,"  rvhich permits such

counselors to do their rvork.

. f) ivorce. Barring exigent circuntsianccs (such as domcstic vio-
L , n a , '  a i l r t n n  r r : h l -  n r n n o r r r -  r n . .  r  ' l '  - ' . \ ( ' t C C t i \ . e  d i r O r r u

cl ients should bc ret 'erred to marnagc counsclors as the i ln lcr  s

"rr touire l ] tcnt"  Ltr : forc star t ing, lnv court  : rc t ron.  ( ) r ic{r  iht  1.r \ , -

; u i t  t . ,  n t ' 1 t t t ,  n t ( , \ i  on ] ) r ' r r u , r  j f r , r  f o l  r !  r I e \ . i l . t t j o l t  r i !  . t l t i t ( r \ I  . l { -

! \ ' : 1 \ ' !  i r i ( l I i e \ " . r l t i l  l oS t .  
- l l t , , . i ( ) , , i h t ) . i , t ( - c . . l i . l , j t  

l , ' , ' I i , ' ,  i r . r r . l .  r r i t , ,

l l l "  t r - r l l r - '  i V t i i i :  r 1 ,  ! r 1 :  l i r r | l ' - i t  t r t r , , l i r , ' t c \ , ,  : ) r ( ) : 1 ' \ \ i ( j n . 1 i , - ( : l r : :
' i ( ' l r i l !  t s  i ' \ ' i  n  r l l (  I t l  t n i p ,  ' r 1 ! t : t t .

.  D i sc l t a r : l t .  [ ) r e i i ; t g  i v i t h  t l i ! :  i i r : ,  c i  , r  j , r i r  r r  d i i l i r i . l i , , . n  i ) , , 1 r ]

: i . lcs c, f  i i tu  tarrntnat i ,J t l  de.rrct i .  Thc i t r , :ak- . r i ;  ! - . i  i t  l r i ;5 i ; t ( ! )

; lso u:ual l t  inr ' , t lVcs thc k- ; rs ' ) i  i , ) i - . .  lo I  ] i  l ( taf . t , r : t r  ' r r  n ' ,orr  , ) l

: i : f  J) . t r t tc 'n. l ' t . .  I l tnk i l l ) tc \ 'a3; . ,  i , ' l t i i t r ( t  lh ' : : . r : - " t t :  n i ,  l t i , : r : is .  r - l . r i

! t
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3. Legalizing the Apology
i \  pr inc ipai  conclusion of  the Han'ard Ncgot iat ion Projcct  t "Cet-

ting to Yes") is the importance of sr,rnbolic gesturcs in making agrce-

nrcnts and ending disputcs:

()tt trt"rn1, odd.lsi()n.s att .tpol(ryv t'tut Jifiitsc etrrttiorts cft'bctivtll ',
t 't 't 'n n,lrtrl y'ort tlo not acktutwlcdge pcrsoncrl rcsponsibiliQ fbr tlrc
o. t ion or  dLbt t i t  L l t l  in tcnt iotr  lo lnnn. , l t t  t tpolo, ,g l r t tut ,  I ' tc  ot tc, t f
tlL' letrst aosth,iltil tnost ro+'trding irtr,t'sbncnL; \'(.tn ;Ltn ntdkL.:

Several Unitcd States jurisdictions har,'c alreadv acted to "tak( the

insul t  out  of  thc in jury"  by enact ing statutorv or  ru l r  provis ions that

mak t  exp ress io r r s  o f  con rpass ion  o r  co r ] r r n j ' , e r r t r . ) n  i nadm jss rb l e ,

espt',:iaiiv rvhen made upon thc impulsc rrt bencvrrlencr r.lr svrn;;atity.

Court  dccis ions permit  th is in Vcrrnont ,  and statutes havc Lrccn en-

actcd b1'  Massachusetts anci  Georgia.

Cl l i forni r  has:DOO Cel  , - \ t .S 195,  St ; t t :  l0 tx l  ch l ' ) . j  c i i ' : r t i ' .c  ) : r l r - i -

. r r r '  1,  - l0t ) i .  , , r 'h ich providts t i rJ t  " thr  p,r r t r t> i t  of  s t : r t r , r l tcnts,  rvni in: is ,

r t i  l ) r n ( . \ . , j I r r . i , { r ' \ i u r t s  ( , X i ) r L \ : i l r 1 , J  \ \ ' l I i - . : r t l l \  ( r i  J : l i : n f r d i  , i l j ) ) , . ' 0 1

l ; i t ; l r : 1  t i r  i l t L - '  t ; . r i n ,  s l i f l ,  r : r 1 ,  , r  , l " . r r i r  , . i  , r  i  r . l \ , , 1 :  i i )

()liL'tt !:tnts, tll t)rL )tijttrt'tl pcr:,ttrt i: ;rtokifi,: litr j5 74,4-,tr,,ttitictt oi
t l ] ( i r  5t t / l . r i t t : :  t l t t l  LI , ; i t1c. ' rL, i t l t ) l t t i \  f ron t iu 'pcrsr t t t  y t i t i t  <r t 'oted
t l t t '  pro i , t l t : i t r . . . . l , tu. r . t ' rs  , , t , l to t t rc  i t l t , r (st&l  in l | lp i r r .q t t rc i r  ; l i_
t't!t:; r('co\(r frunr tittir itlurias tntotiott,t!]Lt,, lt,,t'cltoLo,:itttllv, per-
)( ) r r ( l / / . r , - r i { ) l  just  i i tnnr i ' t l l . t ' -wi l l  ; in t l  t ln t  ,ur  , rp6ht , ; , .  , r , i , i l i rs  /?
!ot rttttrL tlttut tt ltncr ,.lt('L'k witijt)ut tltt ,tpr)lo;;;.,,

t)f coursr, the fear continues thJt e\.en good faith tFologics .,\.ili

hc usct i  ; ls  lc lmissions of  I i lb i l i iv  ( ) r  cr- lmpi l rat i \ .e negl i , l incc . luo t l . l : i t

insurcrs rv i t l  r r {ue t l . r l t  erprrssions oi  svmpat i t \ '  \ ' io iatc t i . t l ]  , , , : , : )o l ) r ra-

i ion" c iause in th, l  insur. tnce f io l ic ics.  fhcse problems also c icscrvc

atte ntion bv stetutorv or rule amcndment.

ln ; :Jr l i t ron,  lawvcrs :hould srek arnencintent  of  Fedrral  and l f ichi -
g i rn Rul ts of  Evidencc "107 (subscqucnt remedial  mcasuresr and 408
(scftlemcnt discussions) to tleat an exprcssion ot Jpolog-,v'or rcgret like

iut offer of compromise or scttiement discussion, or as a subsequent

rcrrledial rneasure. Amicable resolutron rvould be easier, and it would

also recognize that the repair of emotions is iust as important as tidng

tit ciack in the sidewaik or thc defcct in a machine.

4. Avoiding the Next Fight
, \ j tcmat ivc Dispute Rcsolut ion tADl l t  rv i l l  become more t rcqu(nt

in a varietv of forms, unrlcr new Michigan Court Rulcs 2.403-.2.411.
- l -hc 

cxtraordinarv cxpcnse Jnd t i rne commonlv encountcred in l i t i -

gation mandate that altcrnatives be considcred for the scttlement of

cvcr! lawsuit. Evcn whcn litiflation winds on in an initial dispute be-

tryeen parties, its eventu3l scttlcment at ieast allows the consideration

of ADI{ for future controversics bctlr'ccn or Jmong the same parties.

In Michigan, the use of ADR is virtr-rally certain in both state and fed-

cml trial coufts. Whv not anticiprtc this bv using ADR evcn beforc

the l i t igxt ion begins? Large amounts of  t ransact ional  costs could thus

hc sar cd.

5. Recognizing Truth as a Goal of the lustice System
The l lu les ol  Professional  Conduct  are c lcar in making t ruth an

lntDortant valuc for all lawvcrs and judges. But the pubiic now enter-

ta ins a qui te d i f ferent  v iew, rc lvrng upon f rcquent news media re-

ports of  thc pars in ' l  o l  d isco' , ,urv responscs,  f iat  rcfusals iu provide

r: r , idcncc,  and even a larvr .er , / i ) resident  of  thc Unr icd StJte\  bcin: l

lound in cont f  mpt ot  ccun for  lv i r :g unde r  oaih.

Thr:  norv count lcss Codes of  Civ i l i t .v  tn lcted in , t i rnorr  cvpr ' ,

cor . r i t  i r j in torcr  the rcduirentnts of  cendrrr  und,rr  thL '  i l .u lcs,- . f  Piof ' :s-
. , t ' t n . : j  { l i , n c l uc t  l } r t  p r i nc i ' , r ; i l  , i u i : t s  : l l  ,  / ) l l l l l i i i t i t c r  i i , :  v , , r i i i  t i ' , r :

, . i r r r , : 1 , ' , ; l l , r : : d i t ' L ' c i i t ' n i . , t f . t : r ' t , ! i i ! { ) ! ( ' r \ ' . l t : ( ) t l : . r l t r i o , , r :  { j - a i i i Y

r r l i , :  I ; r t  . r  t - \  i ' r  , r  i r ; t t t  l l t , t  1 i  : : .  l t r  I  t i t . .

. l i | i  r  1 ,  '  : : :  : r r  ' r  . : . . \  r , . :  :  .  : : r

, r : r  1  J , . . , p ] , r n : , .  \ ' , : : J t  i . 1 ' . , , 1 i - . i r  i r . . ,  .  , j , t : t , ,

; \  l ' l l  I  I

i ; , .  i  r

l i l ! i  f l l a t . l { , '  t ( - r  : l a l t  i ' r : : ' . t

l r : r l t i '  i l r r l r  . l ' ,  ,  r : - : , - ' : r ,  , '  ,

, , :  i , r  l l l \ r  i . l r l l . l \  ( , i

l i i  l , l t I t i s ' i l ( r i .  1 , i  i i . l

, l (

l : 1 , . :  : ' /  t ! , 1 r . .  r i i l r l

, : i i :  i i  ,  t  I  i  I  l ' ,  i ,  . r (  i i ,  ) r ) .

I l : c  \ ' , a s . t j r ; ! i , r n  5 t a t r . B : r  h . ] ,  i , l r , , i ) . ) i ( r  i j l l  ; r ] ] r : r i ! : r i j r r ; t  ; i ,  i l u j _ ' r ; i

[ :1 '1 ' . l rn , ] r ' i r lS  th . l l  r . , ' o r r ld  ; r t l t i :

t l i t  t t? r ! t ) , . , \ , r  t t r  l ; t ' i l t ' ,0 ic i l t .a r ' J i l t , - r  , t r  ; . t i t r , t t l t ,  i : ,  i i

'  ; : :  , r ' ,  l i , r j ' i l i i  :  r  ' . / : i i t  : , . r  , , r  : i .  . '  :  i  : .  i  , ,  . i ,

luOg.ll j  ir l

J l : cov t l ' t

tJ1\(  ! , : r ] r : ,U: i l ]

pr ,  r i r , ' : : , ' ,v i - r i  i t -

r i  i r : \ ' i l ' r q , '  r : r { l

-
-a

-
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6.  Counsel ing in the
Lalv School Curriculurn
\ \ 'h ,Jt i rc f  Ce r ,onr inatc. l  as c i i r ics o i  i ) i \ . ) i r :s i ( ) ! t t l rsr : t ,  e or i t ts t l in{

lnrl ltcllirrg shoultl .ris,r be pJrt of c\'(,r! iit ',\ sc,tLlcri cr-r:ilc'.rlurl. \\' i-tilc

in l rn l  ich\r , l ls  l l rc . idv o l l , - . :  rontr  cr : ) ieJsi , )n o i  th is. l i . t )  - t I l  t iec i i r . t ,

cor ts i t lcnt t iOn shor-r l t l  hc gtvcn t i )  s l r l , - : r ' Iut jL l i r (d at t rnd, lncc,  l i  lc ls t  at

pr t :e i r t . r t i ' - rn:  , t t icred Lrr  th.  St t i (  i ] ; r  . i  111g5; 'aaa fo:  th; : r  Di l r i rosL-.

: r ' 3 - : G - - - : . = ' . ' : " j  : : - .  - . ' = t - C .' = . - - -

Lln ' r ' r r r  w'ho aie hci lcrs c io nof  cot j tDrotnisc t i tc l r  c th ics or  t i rc

intcrcst5 of  thr ' l r  c l icnts.  On t l t t '  cont iar \ ,  i i lor ' t  fu l i \ .  re l l iz ing our

rolu: i  . rs  counsclors nr) t  onl \ ' rDi tJ l lcrs our im.rgc lv i th thc puhl ic ,  buL

L )u t i e r  d r sahJ r t c \  f hu  r j u t t ' o f  " co r l t pc t r ncc "  \ v c  ( )wc  t o  J l l  o f  o r r r

c i je nts-  ) i )u can begin br-  scndint  ihc f , i r  J t ) i in tLLl  vDLrr  o\ \ : ! t  sugges-

t ions k)r  hr .x,  1; ,* . r ' " , r  can bc heaicrs,  or  s implv bv c i iscussing those

idcJs \ \ ' i th  vour col icaqtres.  Bv rct l iscovrr ing our h istor ic t l  or ig ins as

the set t ior5 ot  drsputcs,  wc opcn oL)t )or tunl t ies to redjscovcr r . l ,hat

t r roul l r t  n1osi  o l  us io thc;)rof i : , . : : ion in tht  f i rs t  p l i tce-- t l ) r 'p l ) ! \ ' i r r

rnd rnr jestv t r l  ihc jerv Js.r  pr() icssi ( )nal  cal l ing worthv ot  nobi l i t r , ;

courage, and sacr i f ic-e.  O

Ioiut  1\ ' . . .1/ / l l  rs  Lt  ptr t l rc t  t r t  t l tc :  l inr t  , t l  \ ' t r t t r t l
l i  i r i r ' r r r r . , ; .S,1l r r i , / i  S Horr ' l . ' f t  L l - l '  i t t  I ( , iL t r t t , t : , .
I r r  19?E-2001 ,  l t t  c l t , t i r t t l  t l t c  \ l i t l t i ; : r r t t  l J ,
.5t . t t l , / i I t3, , ,  ot t t t t t i t t t ' , '  i t l  [ ' ro l . 'ss i |  ) t r i l t ,ut ' |  |  Ldi t  i ,
[ : t l t i ts  t t l : , '  Et ] t i ; . ;  ( , r ' tnt t i t t t ' t  t .  Ht '  i .s  , r  r . i r : r - . - l l , r
i i  tJr( '  l r ( ) [ t 'ss i ( , r ] ! i l t . \ l l l  L( l l / lDl l f lc , i r  ( ) I  f l ta , . l I l' f r ' t i  

' \  Inyr t tn i '  / ) , i ; l i r '  Stct iot t  t t r ;J  Lt  t ) t ( .nt ! , \
of  t l t (  .48. \  Et l l ics 2t) \ .10. . l , i l ison,  ( )ntup.  I  [ t  i . :
i :, ; cr r,l c t' r t i f' i t ',1 ; i i i I t r i a I iirr'i i)r'izf r, i _\'r r ti<.r, r,
Bo,ird ,tf lriril .-l.l|rrirrc) t dtrd pri;ti.et itl i 'rttl
r i t t rc i t t l  la l l  atd l i t r ,Tt t iot t .
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